


BEHAVIOURAL ADVERTISING AND
PRICING — TwWO OFT MARKET STUDIES

Is your advertising legal? The law is strict in this field and criminal penalties can
be imposed if advertising of your business is misleading. The Office of Fair
Trading has started two separate market study investigations into advertising
and pricing. The issues it is examining are:-

1. Online targeting of advertising and prices to cover behavioural advertising and
customised pricing, where prices are
individually tailored using information
collected about a consumer's internet use. It
is expected that this study will be
completed this spring.

2. Advertising of prices - this will consider
various pricing practices which may
potentially mislead consumers.
The study will look in
particular, but not exclusively,
at how these practices are
used online. It will examine
practices including:
- ‘drip’ pricing, where price
increments 'drip' through
during the buying process;
- ‘baiting sales’, where only
some products are available
at the discount price and
consumers may ultimately
purchase a full priced
product;

- 'reference prices', where
there is a relatively high reference price
compared to sale price, for example 'was

£50, now £20', or '50% off';

- time-limited offers, such as sales which finish at the end of the month or special

prices which are available for one day only;

- complex pricing, where it is difficult for consumers to assess an individual price, for

example 'three-for-two' or 'non-inclusive' prices; and

- price comparison sites which may use some of the practices described above.

legal

COMMERCIAL
LITIGATION

No one likes going to court but some legal
disputes can only be solved that way. If
your business is in dispute with a supplier,
customer or competitor, or even an ex-
employee, taking early legal advice can
mitigate the potential future losses.

[t may be that an early mediation or attempt
to settle can resolve matters once you have set
out your full claim. In some cases the work can
be undertaken by solicitors on a conditional
fee basis (no win, no fee), possibly with an
insurance policy taken out to cover the
claimant having to pay the defendant’s legal
costs if they lose.

The new Supreme Court is up and running in
London where appeals go from the Court of
Appeal. England is one of the world’s
principal litigation centres and plenty of
international disputes from libel law to
divorce, intellectual property to commercial
and financial disputes are heard there even if
both parties are situated outside the
jurisdiction.

In many cases, early involvement of lawyers
at least means that you can ascertain if your
legal position is strong and that can aid an
early settlement and save money.

In recessions, litigation tends to grow. More
problems arise with contracts and
relationships which in good times would not
have emerged.

We can handle all your commercial litigation
needs and advise on mediation and
settlement routes, the making of Part 36 offers,
tactical issues and even in certain cases
operate on a conditional fee (no win/no fee)
basis.

COMPANY LAW

transfer of shares. S.771 of the new law requires directors to give agreement.

It has been “all change” for company law recently. Now that reasons for a refusal. There are also new provisions for

the new Companies Act is all in force, Companies House has entrenchment which minority shareholders may wish to have
been very busy updating company forms, all of which have placed in the articles to protect their rights. We can advise on and
new numbers. revise your articles.

This includes appointment of director forms and many others If you are planning to sell your business it is wise to take legal
which were previously known by their old section numbers from advice early. Tax advice is also crucial in determining if you are
the previous legislation. Some companies are adopting new better off buying shares or assets, a very important legal
“Articles of Association” to reflect the new Model Articles under distinction. We handle many sales and purchases of businesses
the Companies Act. When did you last revise your company’s and can guide you through the complex processes.
articles? Did you know you are no longer legally obliged to have a We can also assist, if you have disputes between directors or
company secretary nor to have an AGM unless of course your shareholders, with advice on where people stand and what rights
current articles specify that you must? You may find that areas there are if the affairs of the company are being run in @ manner
where the law has relaxed cannot be used because you are caught  which is unfairly prejudicial to some of the shareholders. Better
with older articles of association. For example articles may say still, avoid future problems by having a well drawn up
directors can refuse, without giving any reasons, to register any shareholders’ agreement or in cases of partnerships, a partnership
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addition, agents are entitled to
be given a statutory notice
period before their agency is
terminated which is a month in the
first year, two in the second and
three in the third, although the
parties may agree longer periods.
There are other duties in the
Regulations such as obligations
relating to commission, to see
details of the agency agreement
in writing and that both parties
must act in good faith. Imposing
clear obligations on the agent in
the original written agency
agreement such as minimum
sales figures can help principals
at termination time but nothing in

In Berry v Laytons the court looked in
part at compensation for commercial
agents. Lots of businesses pay agents
on a commission basis rather than
engaging full time employees and the
Commercial Agents (Council Directive)
Regulations 1993 provide protection
for agents under the law.

They are often paid an indemnity or
compensation payment on termination of
their agency agreement. In this case the
judge accepted that the costs incurred by
agents in doing their work where they
usually act for several different principals
should be divided equally even if the
commission from the agency terminated
amounted to more in terms or proportion.
Cost seemed to have been apportioned

WY

based on time and effort spent by the ‘ the agreement may exclude the
agent. The compensation will be based commission. If no such provision is right to claim the indemnity payment or
on the value of the business left behind included the agent may potentially claim compensation payment. Any attempt to
once the agent leaves and often a valuer more than a year's commission as his or her  do so, other than to specify that an
will have to be engaged to assess what pay-off. indemnity is payable on termination rather
that value is. The legislation entitles agents not only to  than compensation, is void. Contact us to
Those taking on agents should consider a pay-off on termination but also to Update your agency agreements and to
whether they should include a clause commission on orders received after protect your position. If you propose to
stating that the agent, if entitled, may claim  termination for a reasonable period where  terminate an agent’s contract or you are an
an indemnity payment on termination of they were generated by the agent or from agent whose contract is being terminated,
the agency as that is capped at a year’s customers the agent had introduced. In call us for advice.

DISTRIBUTION AGREEMENTS \ . ”

This year new regulations on (i) vertical/distribution/franchising
agreements (ii) research and development agreements and (iii)
specialisation agreements are due to come into effect under the
EU competition rules.

They set out lists of “hardcore” (banned) restrictions which are not
permitted in these types of agreement. In December the EU
proposed to replace its existing EU regulation on motor vehicle
distribution with a new regulation applying only to repair and
maintenance services. All this means that now is a good time to have
your existing such contracts checked for compliance with the law.
The regulations also apply under UK competition law in the
Competition Act 1998.

Do you ban exports or imports of your goods or services by
distributors within Europe? Do your policies about which of your
distributors can sell on line match the new vertical agreements
guidelines? You can be fined 10% of worldwide group turnover for
breach of the UK or EU competition rules.

The European Commission continues vigorously to enforce the
rules. It has recently launched raids at the premises of undertakings h
active in the cement and related products industry in Spain. The If you would like your distribution or licensing practices or

Commission has reason to believe that the companies concerned may — agreements checked for compliance with current or forthcoming EU
have violated EC Treaty antitrust rules that prohibit cartels and competition rules in these fields let us know. Now may also be a
restrictive business practices and/or abuse of a dominant market good time for a general commercial update of your distribution and

position. agency and licensing agreements. Call us for further information.
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TRADE SECRETS

Directors may find an increase in director
disqualification orders, it was recently
reported. The OFT has published
proposed changes to its guidance on
director disqualification orders in
competition law cases.

A company director can be disqualified
from acting as a director for up to 15 years if
his or her company is involved in a breach of
competition law and the court considers
he/she is unfit to be involved in the
management of a company as a result.

The OFT's guidance currently says that the

searches for an independent adviser.

The FSA says that the rules apply
not just to use of the terms on
marketing material but in the means
used to result in the material which
then appears to the consumer on a
web search.

"Where the sponsored link is not
in line with the search term used
and the website returned by the
sponsored link does not accurately
reflect the expectations created by
the search term used, the
sponsored link would not be fair,
clear and not misleading" says new
guidance for financial services. "The
phrase ‘independent financial
advises' (sic) produced firms which
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OFT or a regulator would focus on cases

where a director was directly involved in a

breach of competition law, such as cartel
activity. Under the proposed chanses, the
guidance would indicate that the OFT or a
regulator would also focus on cases where a
director should have taken steps to prevent a
breach or where a director ought to have
known of a breach but did not.

If you need advice on your duties as a
director or the consequences for you if
you are made bankrupt in relation to
restrictions on your working with or for

companies, contact us for further
information.

ADWORDS/KEYWORDS AND FINANCIAL PRODUCTS

The Office of Fair Trading and Financial Services Authority
have spoken against tied financial advisers who buy search
terms such as google adwords “independent financial adviser”
so that they, the tied agent, comes up when a consumer

advertisers must do this to avoid breaching the law. "Firms should
give careful consideration to these to help ensure that their
sponsored links do not mislead consumers, and work with search
engine providers to use these facilities responsibly.. ..Firms should

be mindful of this when purchasing — or instructing media agencies

to purchase — search terms on their

behalf from search engine providers..
They should also have adequate
systems and controls in place to
ensure they do not buy keywords or
terms which result in misleading
return results. ... We would also
remind firms not to bid on the names
of other firms/competitors if this
could result in misleading the
consumer or creating an expectation
that their firm is the same as the one
the consumer has searched on".
Meanwhile, the Court of Justice of
the European Union is busily looking
at issues arising from use of trade
marks. Goosle allows companies to

This newsletter has been prepared for general interest and it is important to obtain professional advice on specific issues. We believe the information contained in it to be correct at time of print. While all possible care is taken in the

pre of this NO re

ility for loss occasioned by any person acting or refraining from acting as a result of the material contained herein can be accepted by the firm, the authors or the publishers.





